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LETTER IV. 


THIRD ARTICLE of the IMPEACHMENT. 


THE PRESENTS. 


] am now enim wo ner the Third Ar- 
ticle brought to Trial, thoug h it is number 
ed the Sixth in the "Catalogue of Charges. 
The subject of this Article is — receipt of 
Presents, which seem to be divided into two 
heads: the first, are the concealed Presents, 
as the Manacess call them, and of which 
Mr. HasTinGs denies the receipt. The 
second, are the avowed Presents, that is, such 
as Ie Hagries 2 N l 
3 'S use. I RIGS - . 
; A. Now | 
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Now you are to know, that an act was 
passed in the year 1773, and took place in 


September 1774, which prohibits the recep- 


tion of Presents, that is, it declares that no 


Servant of the Company shall receive any 


donation from a Native of India; and that 
if any Gifts or Presents are received, they 
Shall be paid to the Company, and consi- 
dered as having been received for their use. 
I have not the Act before me, and there- 
fore cannot state the words; but the con- 
gtruction put upon the Act was, that no 
individual could receive money by way of 
Gift for his own use, but that he might do 
so for the benefit of the Company. There 
is certainly-an obscurity 1 in the wording of 
the Act, which is corrected by another 
passed in 1784: I mean, that the obscure 
clauses are cleared up; and it is declared 
that no Present shall be taken either for the 
use of the I or we e 


By the Act n . that Clause i in 
the preceding Act, which subjects the Re- 
ceiver of Presents to certain penalties, is 
repealed, 5 cannot operate, unless the 
| Suit 
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suit was actually commenced previous to 
the ist of January 1785. I state this, be- 
cause the | MANAGERS, | by their own con- 
struction of the Act of 1773, consider Mr. 
HARTINGS as criminal for having received 
Presents avowedly for the use of the Com- 
pany. In this case it is observable, that 
what Mr. HasTiNGs considered as merito- 
rious, by his construction of the Act, the 
MANAGERS consider as criminal by their 
construction; that is, the former thought 


he might legally accept Presents for the 


Company's use, and the latter think that 


he could not. This is a very nice and 
subtle point of Law; but surely if there 


be any thing wrong in this, it must be 
imputed to those who penned the Act, for, 
if it were meant to exclude the Company, 
they should have said neitber for the use of 
bimself or the Company, or they should have 
said, that neither the Company, nor their 


2 ball receive Presents from the Na- 
There could then have been no mis- 


4 1 should think the MAN AG ERS will 
not insist on this point; but if they do, 


and the Loxps ages with them in the con- 


struction 
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struction of the Act, Mr. HasTinGs must 
be found guilty, that is, he will be found 
guilty of being a bad Lawyer, but not 
guilty of having acted intentionally wrong. 


In treating of these Presents, I shall be- 
gin with those which the MAN AG ERIs call 
the co ealed Presents, and I shall, as I have 
done in the former Charges, extract the 
substance of the accusation and the defence: 
you may form some idea of the complexity 
of this Article, when Mr. BuRKE was en- 
gaged for three days and part of the fourth, 
in opening it in part only. There is one 
thing in his opening, which I cannot pass 
over, though it is in fact irrevelent to the 
Charge. It happened, that some time be- 
fore the HousE of Lonxps proceeded to the 
Trial in April last, the Natives of India 
sent over a great number of Petitions and 
Memorials, in favour of Mr. HasTiNGs. 
Mr, Bunkx got hold of them, and in order 
to do away their effect, he desires the Lorps 
to consider those who signed the Petitions, as 
people that are forced to miæ their praises with 
their groans ; forced to sign with their hands 

| that 
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that bad been in torture ; while yet warm with 
the thumb-screws upon them, forced to sign bis 
praises ; and that will, I hope, give your Lord- 
Hips a full and satisfaftory proof of the miseries 
of these poor people. You have often heard 
me express myself with much indignation 
against all Orators, from DEMosTHENES 
down to the present moment. The more 
I read, the more I hear of what is called 
Eloquence and Oratory, the more I detest 
and despise it. Could Mr. Burke possibly 
believe what he said, or did he expect their 
Lonpshirs to believe what he said, or was 


it only a figure to divert the Ladies? I 


dare say there was not one man who signed 
the Petitions, that ever wore a thumb-screw 
in his life ; but if they had, how could Mr. 
HaAsTixGs-in England, or his friends in In- 
dia (it he has any there), force the injured 
Natives to sign Petitions in favour of the 
accused, while Lord CoxnwALLis is Gover- 
nor General? Mr. HasTinGs had no inter- 
est in India among the Natives, at the time 
the Petitions were signed.---Is not this 
enough to destroy the credit of every thing 
Mr. BukkE mne 
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Impeachment ? It may be said, that Ora- 
tors must be allowed the privilege of am- 
plification ; but how shall the hearer know 
what deductions he ought to make on the 
credit side, unlessi the speaker were to fur- 
nish him with a table of ratios and discounts. 
You may, perhaps, think this a ludicrous 
idea, but I am really very serious. It is 
very necessary that every accuser should be 
prevented from aggravating, or that he 
should give in his scale of aggravations, other- 
wise the criminality of the accused must va- 
ry according to the different degrees of elo- 
cution in the accusers. To illustrate this, 
the same offence which in the mouth of 
Mr. Grey would be brown, in the mouth 
of Mr. Apam would be dark, and in the 
mouths of Mr. Fox, Mr. Burke, or Mr. 
SHERIDAN, would be as black as charcoal. 


It is necessary to premise, that when 1 
may have occasion to speak of the Nabob, I 
mean the Nabob of Bengal, named Mopa- 
RECH UL DowLa, and not the Nabob of Oude, 
who are as distinct persons as the Kings of 
France and Prussia: and that when I speak 

of 
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of the Boum, it is a Lady totally distinct 
from those I spoke of in my former Letters. 


The scene hitherto has lain in Oude, and 


the vicinity of Oude, which are not Provinces 
belonging to the Company, but to Aso pH 


vL DowLa, Subabdar of Oude, thot.gh the 
influence of the Company was and is very 


great throughout his dominions. But the 


scene now lies in the Company's Provinces, 
viz. in Bengal, Bebar, and Orissa. 

I formerly explained the meaning of De- 
wan and of : Dewanny. The former is the 
Collector, the latter the Callection of the Re- 


venues. I shall not give a detail of the 


means whereby the Company fixed their au- 
thority in Bengal, nor carry my enquiries 
farther back than to the year 1757, when 
Lord 'CLivE obtained from the EupEROR 
the Dewanny of the three Provinces for the 


Company. It was then settled, that the 


EMPEROR should have a tribute of 26 lacks, 


and. the NapoB of BENGAL 50 lacks of ru- 
pees annually. Though Lord CLivs had 
thus obtained the Dewanny, the Collections 


were-made, not in the name of the Com- 
pany 
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pany, but in that of the Nabob, whose De- 


puty or Prime Minister was NLANOMED 
Reza CAwN. 


About the year 1770 or 1771, one of the 


Directors received information of some mis- 
conduct in MAHOMED REza Cawn, and a 


Resolution was formed to remove him from 
his Office, and to make a strict enquiry into 
his behaviour. For this purpose, amongst 
others, they removed Mr. HasTinGs from 
his seat in the Council of Madras, and ap- 
pointed him President of the Council at 
Bengal.---I have in the former Charges, 
spoken of Mr. HasTinGs by the title of 
Governor General, but his rank was that 
of President, only, untill the year 1774.--- 
The distinction is more nominal than essen- 
tial, but I mention it to avoid confusion. 


In the year 1772, Mr. HAsrINGs sucoeed- 
ed Mr. CARTIER; and soon after he had ta- 
ken possession of his Office, he deprived 
Mane Rxsa Cawn of the Regency, in 
consequence of the express orders he had 
received from the Court of Directors. But 


as 


— 9 * 
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* by that deprivation, the young Nabob, 
en a Minor, was left without a Guardian, 
it became necessary to fill up that office. 

But the question was, who was the most 
eligible: the choice fell upon Munney 


BEGO UM This Lady, whatever she might 


have been by birth and parentage, was of 


great importance in the Country, long 


before the English had established their au- 
thority in India.---She was the favourite 


wife of the Nabob JArriER, who appointed 


her Son to be his Successor in the Subabdary. 
It is in India as it is in England, a man 
may raise a woman up to his own rank, 
though a woman cannot elevate a man. 
Mr. Bunk was very violent against this 
appointment ; but the very reasons which 


he assigned for her ineligibility, were the 
very reasons which induced the President 


and Council to ele&t her, and the. Court 
of Directors to approve their choice. 


Mr. BurKE contends, that as she was a 
woman $hut up in a Seraglio, or Zenana, she 


was incapable of transacting public busi- 


ness. So she was: but it was intended that 
B hei 
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her Servants or Ministers should be undey 
the influence and control of the Presi- 
dency at Calcutta, To have appointed 
the young Nabob's Uncle to the Office of 
Guardian, would have exposed the person 
of the Minor to great danger, and the 
State to many inconveniencies. Mr. Has- 
TINGS, In a Letter to the Directors, gave 
so many and so very strong reasons for 
the choice he had made, that they express- 
ed their satisfaction in the most decided 
manner. | 


By making it appear that this woman 
was wholly unqualified for the trust, Mr. 
Burke endeavours at making the Lorps 
believe that her appointment was purchased 


from Mr. HasTinGs.---Whereas the true 


state of the case is, that it was the wish of 
the Directors, and the object of Mr. Has- 
TINGS, to establish the doctrine of Passive 
Obedierice and Non-resistance in the Na- 
bob's Court, and not to introduce a person 
into authority, who might seek occasion ta 
turn it against themselves. | 


Ma- 
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MAHOMED Reza Cawn, who, as I men- 
tioned before, was Deputy Subahdar from 
1765 to 1772, was now deprived of his office, 
and taken from Morsbedabad, the seat of the 
Nabob's Government, to Calcutta, where he 


was kept for some time. In the interim, 


Rajan GouRDass, the son of NunDcoMAR, 
was appointed Deputy Dewan, whilst Mux- 
NY BEGUM had the care of the Nabob's per- 
son and household.---In the appointment 
of Rajau GourDass, Mr. HasTinGs seems 


to have relied much on the abilities of his 


father, NunDcoMAR, whom he endeavour- 
ed, though with very little success, to make 
instfumental in the discovery of the mis- 
conduct of MAHOMED Reza Cawn. This 
degraded Minister stood accused of caus- 
ing, or increasing a famine, by the mono- 
poly of rice, and also of various other mis- 
demeanours. A reduction was at that time 
made by order of the Directors, of the an- 
nual expences of the Nabob's household, 


down to 16 lacks of rupees. The disburse- 


ment of this sum was under the inspec- 
tion of Munny Be6um, in consequence of 


her mann guardian to the young Na- 
bob's 
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| bob's person. The alteration took place 


in the year 1772, at no great distance of 
time after Mr. HAsTIN SS succeeded to the 
Presidency of Bengal. But two years at- 
terwards, a very great change was made in 
the Government of India. 


By Act of Parliament, passed in 1773, 
and which took effect in 1774, the Presi- 
dent and Council were done away, and a 
new Administration was formed, consisting 
of a Governor General and four Counsellors. 
It took the name of the Supreme Council, and 
was entrusted with much greater powers 


than the preceding Government had 


been. Mr. HasTinGs and Mr. BARWELI 
were the only two in the Supreme Council 
who had made part of the last Administra- 
tion :---three Members came from England, 
viz. Sir JohN CLAVERING, Mr. MoNsoxN, 


and Mr. Francis. They arrived in Octo- 
ber 1774, and immediately discovered a dis- 


position very inimical to Mr. HasTiNGs. The 
Court of Directors had given orders to the 


Supreme Council to inquire diligently into 


the mal- practices of their Servants in India, 
i and 
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and this task the new Members zealously 
engaged in.---Accordingly, in March 1775, 
about five or six months after their arri- 
val in India, Mr. Francis introduced to 
the notice of the Board a long, Paper 
from Nux coMAR, stating among a varie- 
ty of other matter, that Mr. HasTinNGs had 


received from himself (Nunpcomar) a lack 


. of rupees, for appointing his son, Rajan 
GouRDpass, to the office of Deputy Dewan, 
and another lack from Munny BEG um, for 
appointing her guardian to the Minor ; and 
also a lack and a halt more from the same 


Lady, by way of entertainment, for the 


same reason. Two days after the delivery 
of the above-mentioned paper, Mr. Mox- 
SON moved that NunDcoMAR should be call- 


ed before the Board, and examined upon 


the contents of the letter he had written. 
Mr. HasTiNGs saw through their intention, 
and resolved not to subject himself to a per- 


sonal insult. He proposed to his colleagues 


to form themselves into a Committee, and 
to examine his accuser as much as they 
chose; declaring at the same time, that he 
would not degrade himself by ö 
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as a criminal, where it was his right to pre= 
side. Though this would have answered 
every purpose of investigation, had that 
been their only object, yet the majority 
rejected the proposition. By the majority 
I mean Sir Joun CLAVR RING, Mr. Moxsox, 
and Mr. Fraxcis. who upon most ques- 
tions divided against Mr. HasTinGs and 
Mr. BARWELL. I never yet heard any sa- 
tisfactory reason assigned for not examining 
NuNDCOMAR in a Committee. It is proba- 
ble they may have had many reasons, but 
the only two that suggest themselves to 
my mind, are these: First, to mortify the 
Governor General, and to convince all In- 
dostan of their own superiority. And se- 
condly, to strengthen Nux Dc MARS evi- 
dence, by their observations upon Mr, HAs- 
iN Gs s conduct during the examination. 
These are reasons of my own suggestion, 
I by no means vouch for the truth of them. 
They could hardly expect that Mr. Has- 
TINGS would submit to be insulted by 
Num DcouaR; and I believe there is no 
man of common spirit but will approve of 


Mr. HasTINGs's conduct in this refusal, 
As 


— 
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As the majority persisted in calling in the 
accuser, the Governor General dissolved the 
Council, but they voted the dissolution ille- 


gal, and continued to sit. They called 


NUNDCOMAR, and examined him, so that 
they obtained all the information they could 
have had, had Mr. HasTinss sat by all the 
time of the examination. | 


About this time disputes ran very high 
among the Gentlemen of the Supreme Coun- 
cil, and General CLAVERING carried it to a 
great length indeed. The Board, that is, 
the majority, ordered a confidential servant 
of Mr. HAsTIN GS, named Cantoo Baboo, to 
attend them. He consulted his Master, 
who bade him not go: he was summoned 
again, and went. General CLAVvERING find- 
ng that his disobedience was in consequence 
of the prohibition of the Governor General, 
moved to have him put in the stocks. Cantoo 
Baboo was, by his office, the first native in 
Calcutta, and of so high a Cast as would 
have rendered the punishment worse than 
death. The General defended the pro- 
priety of the punishment, by saying that 

| | Mr, 
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Mr. HastinGs had ordered some of the 
lowest wretches in the country to be put in 
stocks for acts of uncleanliness and of public 


nuisance. The General must have known, - 


that the blaize was due to the Master, and 
not to the Servant ; and that such a punish- 
ment to such a man, was equally as bad as it 


would have been to have taken a General 
Officer, and flogged him in the front of his 


regiment. I mention this, not as pertinent 
to this Charge, but merely to shew the acri- 
mony of party at that time, and as a strong 
proof, that their principal object was to 
humble and mortify Mr. HasTiNGs. No- 
thing but that determination could have 
urged General CLAvERING to think of s0 
severe a punishment for so trifling an offence. 
Mr. HasTinGs acted in this case as he did in 
the former; for he declared his resolution to 


protect his servant at the hazard of his life. 


One of the Members, not quite so violent as 
Sir Joun CLAVERING, moved to adjourn, 
and 1 believe there it ended. 


Jo return to the Narrative---In the May 
following (1775), the Board deputed Mr. 
GoRING 
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GoRN s to examine thedisbursements of vari- 
ous sums in several departments at Morsbed- 
abad, and to deprive Muxxx Breu of her 
office and authority: I mean that which had 
been conferred on her in the year 1772, by 


the former Administration. Among other 
powers granted to Mr: Goring by the ma- 


jority, was that of removing the BOI 
from her Zenana, and placing her in some 
other house in the neighbourhood. There 
is an expression in one of that Gentleman's 
letters, which is of so curious a nature, that 
though it is foreign to my Narrative, I can- 
not pass it over. It seems that the Bou 
hinted to him, that there were Courts of 
Justice at Calcutta to redress the injured; 
upon which he proposes to the Board, that 
the confinement of the BEGUM's servants 
shauld be done in the name of the Nabob; 


the intention of which was to avoid the dan- 


ger of being made personally answerable for 
the oppressions he was about to commit. 


I must here recall to your mind the Ze- 
nana dottrine preached up by Mr. Sht- 
RIDAN, in- the former article. It was then 

| C sacri- 
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sacrilege to touch, nay to look into the Ze- 


nana of a woman of rank. That may be the 
opinion of Mr. SHERIDAN now, and also of 
Mr. Francis, but it could not have been 


the opinion of the latter, when he entrusted 


a young man with an absolute power over 
the person of a Lacy of the first rank in 
Bengal. With this power in his hands, and 
by threatening the Bou to make use of it, 
he had the mind of the Bou perfectly un- 
der control; it was not putting her person 
on the wheel, but it was putting her mind 
on the rack. By these and such like means, 
Mr. GorinG prevailed on the Bou to de- 
declare that she had expended a lack and a 
half of rupees on Mr. HasTinGs's entertain- 
ment, while he was at Morsbedabad. Whe- 
ther Mr. HAasTines acknowledges the whole, 
or any part of this sum, I know not: for 
that we must wait till we hear his defence. 
It is, however, the custom of the country, 
when one Potentate visits another, to defray 
the expence of his visit ; and had the Nabob 
visited Mr. HAsrixes at Calcutta, an ex- 

pence would have fallen on the Company. 

It is a long established custom; and this 

. . 7 trans- 
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transaction was prior to the Act of 1773, 
which prohibits the receipt of Presents. 


I think I have now stated all that is ne- 
cessary to be known by those who are not 
ultimately to decide upon this question. 
The Charge is, that Mr. HAsrixos received 
three lacks and a half of rupees, for the ap- 
pointment of Munxy. BREGUM and Rajan 
Gourpass, to their several offices. The al- 
legations are supported by the extorted 
sayings of RA AH GourDass, the voluntary 
accusation of NUNDCOMAR, and as far as 
one and a half lack, by the extorted word 
of Munny BEGUM, who says, that while Mr. 
HAsTINGS was at Morsbedabad, he received 
two thousand rupees a day, according to 
the established custom, in heu of provisions ; 
but beyond that, she had not given a single 
cowry. 


But the greater part of this evidence, 
loose and vague as it is, was held by the 
Judges of so inadmissible a nature, that the 
MANAGERs could not prevail on the Court 
to let them read it. Mr. HasTinGs's' defence 
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is not yet given in, so I cannot take upon 
me to say what is proved and what is not. 
What I have already stated, is the substance 
of all that could be offered in evidence, 
even if the Prosecutors were allowed to read 
every thing. 


Mr. Burke, in the course of bringing 
forward this Article, laid great stress upon 
the declaration of Nux DcĩuAR, and la- 
boured hard to infer guilt from Mr. HAsr- 


 In6s's refusal to confront his accuser. He 


imputes that conduct to fear, and conscious- 
ness of guilt, which other people impute to 
a manly spirit and just sense 2 of his own 
dignity. ; 


However, as the execution of this man 
formerly made a great noise in England, 
and as it furnished matter for an intended 
Impeachment of the Chief Justice who tried 
him, I will give a brief account of this ex- 
traordinary character In the time of MEER 
Jar iEn, he was Deputy Subahdar, or Prime 
Minister. After the death of the former, 
MAhouED REZA Cawn succeeded to that 

appoint- 


. 
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appointment. It is very natural to suppose, 


that NUN DcouAR must and would resent 
his degradation. When he heard that Mr. 
HASTINGS Was about to succeed to the 
Chair of Bengal in 1771, or in the beginning 
of 1772, be bent Letters to him at Madras, in 
the names of VTRAM Ul DowLa, the Na- 
bob's Uncle, and the Munny BEGUM. The 
Letters were filled with invectives against 
MAHOMED REZZA Cawn, and recommend 
ation of himself. Mr. HasTinGs afterwards 
found that Munny Be6um had no know- 
ledge of these Letters, and that they were 
a forgery of NUN DcoMuAR Ss. He had been 


convicted also of making false accusat ions 


concerning the receipt of Presents in the 
time of Lord CLive's government. It may 
be asked, why did Mr. HasTinNGs employ 
a man of so infamous a character? The an- 
swer is, that he gave up his own will to the 
commands of the Court of Directors, who 
thought that NunDcomaR's having filled 
the office himself in the time of Meer Jar- 
FIER, would qualify him for the discovery 
of the mal- practices of his successor. Their 


8857 lay in the active malignity, as they 
express 


— 
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express it, of this man. They expected he 
would bring to light the embezzlement of 
very large sums, and therefore enjoined Mr. 
HasTiNGs to make use of him in that way. 
The court of Directors were disappointed, 
for after a full investigation, ManomeD Rx- 
za CawNn was acquitted, and NUNDCOMAR 
imputed his failure to Mr. HAasTiNGs's not 
»upporting him, as he wished. But the 
10wers which he wanted, were such as 
could not be granted in any State. His 
hopes of succeeding to wealth and honour 
being thus blasted, NunpcoMAR turned his 
thoughts to revenge, and the disposition of 
the majority towards Mr. HAasTinGs afforded 
him an early opportunity. Here you per- 
perceive the origin of this accusation against 
Mr. HasTinGs, for bribery. 


In the course of the Trial, Mr. Burke de- 
clared, that if Mr. HasTinGs attempted to 
invalidate the testimony of NunpcoMaR, by 
saying that he was of infamous character 
and hanged for forgery, he would prove 
that he was hanged by the Chief Justice, to 


screen Mr. HasTinGs from the accusations 
brought 


1. A oc. 


{ 
| 
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brought against him for bribery. These 
are not the precise words of Mr. Bux, but 
they are the purport of what he said. A 
charge of this kind had been brought against 
the Chief Justice of Bengal, in the preceding 
Session of Parliament, and rejected. It is 
true, the majority for rejecting the Charge 


was not great. 


Mr. HasTixGs feeling himself much in- 
jured by Mr. Burke's saying at the bar of 
the Lords, in his delega ted character of first 
Manager for the Houst of Commons, that 
he had murdered NunpcomaR, through 
the medium of the Chief Justice, petitioned 


the Hovuse of Commons, to make it an ar- 


ticle of charge against him, in order that 
he might have an opportuniiy of publick- 
ly refuting what he thought the grossest 
of calumnies. This petition reduced the 
HousE to a very awkward situation. It was 
impossible to grant the prayer of the Pe- 
tition, without falling into the greatest con- 
traditions. How could they say in an addi- 
tional article, that Mr. HasTinGs had su- 
borned the Chief Justice, when they had 

| pre- 
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previously said that the Chief Justice was 
not suborned by Mr. HasTiNGs. The con- 
sequence Was, that the Commons were un- 
der the necessity of disavowing their first 
Manager. But as Mr. Bunk E and others of 
his party, still persist in say ing, that though 
the Commons have decided otherwise, they 
Shall always maintain their former opinions, 
I shall digress a little farther, and state in 
as few words as possible what I take to be 
the real fact. In doing this, I shall follow 
principally the evidence of Mr. FARRER, 
who was NuxDcoMAR's Advocate during 


his trial. 


The enemies of Mr. HasTinss and Sir 
ErL1Jan IMPEY, wishing to have it thought 
that the accusation for Forgery sprung up 
against NuxDcoMAR from the accusation 
he had made against Mr. HasTiNGs for re- 
ceiving Presents, carefully suppress one ve- 
ry material circumstance. Mr. FARRER ar- 
rived in Calcutta at or before the formation 
of the Supreme Court of Judicature, and in 
about a month after his arrival, Mr. DRI- 


VER, an Attorney, informed him that a suit 
| had 
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had been instituted against NunDcoMAR in 


the Mayor's Court, but as there was a For- 


gery in the case, he, Mr. Driven, had ad- 
vised his Client to institute a criminal pro- 
secution against NUNDCOMAR, and that his 
Client had agreed to the advice. There 
was however an obstacle in their way : the 
Original Papers, without which the Forgery 
could not be established, were lodged in the 
Mayor'sCourt, and though the Court were 


willing to grant copies, the originals could 
not be obtained. 


Mr. Darvzs added, that the Mayor's 
Court was not so free from influence as 
could be wished, when proceeding against 
such a man as NunDpcoMAR; but now, as 
a more independent Court was established, 
he should advise his Client to apply again 
for the original Papers. Mr. FARRER,, who 
was then on the prosecution side, moved 
the Court for the Papers, six weeks before 
NuNDcOMAR'S accusation was produced at 


| the Board by Mr. Francis. It appears 


not to have been an easy matter to get 
possession of the original Papers: for I 
D | ob- 
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observe Mr. FARRER was obliged to repeat 
his application twice, before he obtained 
them. Soon after this, NunpDcoMaR was 
committed to prison, and the prosecution 


began. 


I have been more particular in stating 
this circumstance, because it proves beyond 
the possibility of contradiction, ' that the 
idea of trying him for Forgery, originated 
with Mr. Driver sometime before Sir EL1- 
JA IMPEY arrived in Bengal. The Trial 
went on in the regular way, and Nuxp- 
COMAR was convicted, to the satisfaction 
of every body. Mr. FARRER, in his evi- 
dence given before the Houst of Commons, 
does not seem to express a doubt of his 
guilt. On the contrary, it is evident that 
NunDcoMAR endeavoured to prove his in- 
nocence by the most glaring perjuries, and 
his witnesses were prosecuted by order of 
the Court, It is true, the Forgery had 
been committed six years or more, before 
the prosecution was undertaken, but there 
are many good reasons for its nor being 

done sooner. It was a case between an |ff ©© 
LM Executor 
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Executor and a Debtor, in which the lat- 
ter set up a forged Bond or Note against 
the claim of the former. The dispute was 


referred to a Native Court of Justice, and 


thence to arbitration, about five months be- 
fore the establishment of the Supreme Court 
of Judicature at Bengal. 


During the proceedings in the Native 
Court, NunDcoMAR was offered this alter- 


native, either to refer the dispute to arbi- 


tration, or to swear to the truth of his set- 
off. He declined both, but at length ac- 
cepted the former.---There is nothing in 
the whole proceeding which appears - to 
me objectionable, except the not respiting 
the convict till his MajesTyY's pleasure were 
known: Sir ELIIAH IMPEX, in his defence, 
has demonstrated the legality of all he did; 
he has also fully shewn, that none of those 
reasons, which usually induce Judges to re- 
commend a convict to mercy, had any ex- 
istence in the case of NUNDCOMAR ; but there 
is one circumstance which has escaped the 
Chief Justice, and which is applicable only 
to a convict in that country Forgery is 
not 


* 0 h * mn CITI „ te One n * : 
4 __ I hs 0 p wu $77 A » * 
A £ 4 * 4 * 3 <a * * * * 3 3 
2 I” _—— — 9 n PT He's AS Re” zoo * „ S - e - F N. 0 Taxi fy * — 
2 8 A „ E ö e 5 2 Is 6 . 4 l J 4 / * a þ . a 2 r 8 0 * 
1 F ant 5 N 3 2 1 WR 53 I + 1 n 5 eng ; 939 2 
0 4 2 5 * Ta * . „ \ 2 1 1 s * * Pp a n r 
rr RR * = 9 _— N l l 2 K : 4 _ "TY . " * 4 5 * 


r Ie 9-9 
* 3 1 1 8 Xs 
FP ths. "at TP & 2 * 3 4 3 


28 ELUCIDATION OF THE SUBJECT OF 


not a capital offence by the laws of In- 
dostan, and it was made capiial in England 
to answer commercial purposes only.---- 


There is nothing but rigid necessity that can 


justify mankind in depriving their fellow 
creatures of life. It is sacrificing a few for 
the good of a great many. In England it 
might be wrong to pardon Forgeries, be- 
cause it might encourage offences of that 
nature, but the reasons which demand the 
execution of a penal statute in this country, 
do not demand it in that. Every Judge 
must feel, when he enforces a penalty or 


sentence beyond what the nature of the of- 


tence seems to require. Forgery is certain- 


ly in its own nature a very heinous offence, 


but not more so than any other fraud or 
deception which deprives a man of his just 
property ; and yet one man may cheat me 
of my fortune, and-no law will punish him 
for it, whilst another, who by forging de- 
prives me of a few pounds, forfeits his life 
1 .. 


It is nothing but the necessity of support- 
ing Commerce, that could have induced our 
2 | | Le- 
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Legislature to make one species of fraud so 
mach more positively criminal than another. 
I think Sir ELIIAH IuxrEY should have re- 
spited NUNDCOMAR upon this ground; but 
there are other reasons why he might have 
respited execution. But in what I have said, 
I give my own opinion only. I may be sin- 
gular, and therefore do not wish any Penn 
to adopt it. 


The Attorney-General, the present Lorp 
CHANCELLOR, in 1776, gave an opinion to 
the East India Company, on the subject of 
commencing a Prosecution against Mr. 
HasTiNGs for the lack and a half of rupees, 
supposed to be received from Munxy BE— 
GUM.---He says, © NUNDCOMAR's evidence 
goes for nothing; and why, because after 
conviction, his oath cannot be taken. To 
Mr. HAsTiNGs it could be of no consequence 
whether the man was hanged or not. I ne- 
ver. have been able to account for the deser- 
tion of NUnDcoMAR by Messrs. CLAVERING, 
MonsoNn, and FRANcis. Had they applied 
to Sir ELijau IMPEVY, I believe he would 
have respited him; but General CLAUERING, 

who 
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who received a Letter from NUNDCOMAR be- 


fore his execution, would not even open it 


till after he was hanged. 


I have now gone through what Mr. BukKE 
calls the concealed Presents. There were two 
other allegations of the same nature, which I 


understand are abandoged, but why, I do not 
know. Perhaps they are thought untenable. 


It was my intention to have treated of the 
avowed Presents, in the same manner I have 
done with respect to the former. But upon 
looking over the Charges, I find a want of 
documents. As far as I have gone, I have 


drawn by much the greater part of my in- 


formation from the evidence, written and 


oral, adduced by the MANAGERs, in r | 


of the Prosecution. 


This part, which concerns the avowed 
Presents, is expected to come on at the 
Meeting of Parliament, .and has not yet been 
much entered into, so that I find it impos- 
sible to particularize, without the danger of 


As some part or other, a thing 1 
most 


as 
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most carefully wish to avoid. I therefore 
must content myself with saying, that it ap- 
pears by the Charges, that Mr. HasTinGs 
received for the use of the Company, above 
200,000l. at different times, from the na- 
tives of India. I also understand from other 
channels of information, that above 40,0001. 
of the above sum was received, entered, and 
expended in such a way, as to excite suspi- 
cion of Mr. HasTiNGs having had an inten- 
tion of keeping the money for his own use. 
cannot judge by what means the suspicion 
will be maintained or supported, if what I 
hear be true, that the MANAOGERS have no 
evidence except what they draw from Mr. 
HasTinGs's own statement, and that of his 
Attorney, the Accountant-General. Sup- 
posing these to be their only proofs, I do 
not see how guilt can be inferred from con- 
tradictions in accounts, particularly when it 
is considered that accounts in India are 
mostly kept by the Natives, and that in 
fitting the Hindoo dates and Mahomedan 
dates to the English, very great errors must 
unavoidably arise. Instead of drawing an 


argument in proof of uin from the contra- 
dition 


was that Gentleman gone from Bengal, than 
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diction of accounts, I should think it much 
more fair to conclude, that such contradic- 
tions must. be a proof of innocence. For 
whoever is possessed of all the information, 
and intend to sdeceive, will never fail to make 
up such an account as will not contradict 
and expose itself. 


There is one argument which struck me 
upon slightly casting my eye over the state- 
ment of the Presents, as made out by the 
Accountant-General, which is unanswer- 
able. I mean that those Presents upon which 
the suspicion is cast, were received whilst 
Mr. Francis was in India, and those which 
were received afterwards, were carried to 
the public accounts without delay, and with- 
out any circuitous proceeding. The plain 
inference to be drawn from this, is, that Mr. 
HASTINGS was in the time of Mr. Francis 
obliged to make use of indirect means to 
carry on the business of Government. He 
often wanted to expend sums on secret ser- 
vice, which he had every reason to believe 
Mr. Fnaxcis would oppose. But no sooner 


Mr. 


LW WW 
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Mr. HAsrixos, finding himself no longer 
under the necessity of taking indirect means, 
acted more openly and unequivocally. Now 
the fair way of reasoning is, to say; that if 
Mr. HasTinGs wished to keep the Presents 
for his own use, he had a better opportu- 
nity of doing it after Mr. FAN cis was gone 
than he had before. There was no active 
spy to investigate his conduct. All the 


apparently irreconcileable parts of Mr. 


HasTINGs's administration, may, as I have 
more than once said, be imputed to the op- 
position he met with in Council. He con- 
cealed the receipt of a sum of money, and 
he sent a sum of nearly the same amount to 
purchase the forbearance of a Mahratta army. 
Both these measures Mr. FRAN cis would pro- 
bably have condemned, at least Mr. -Has- 
TINGs feared he would. It is impossible for 
human ingenuity to account for Mr. H As- 
rINGs's concealing many transactions more 
in the time of Mr. Francis than afterwards, 
upon any other principle than that general 
aversion he had to litigate and fight with his 
colleague every inch of ground he advanced 
in the Service of his employers. | I do take 

10 this 
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this argument to be a full answer to all that 


can be inferred from the inaccuracy” of 


accounts, for I am certain no man that ever 
was in India, will deny, that if money was the 
object of Mr. HasTinGs, the best time for 


him to effect it, was after the departure of 


Mr. Fxancis.—Whereas'we find, that when 
he was under no restraint, every Present was 
brought publicly to public account. It may 
be said, this is arguing from supposition 


only; but surely when the intentions of a 


man are inferred and deduced from his acts 


in one instance, it is * fair to do the 
same in another. El 


It is uselesss for me to argue this” point 


any farther. ” It already carries conviction 


to my mind, and so it must remain till I hear 
something against my argument, of Wich! 
can at present form no ven; ; 


It is true, dome of the botids were received 
after Mr. Francis's departure; but the mo- 
ney was received before. Add to which, 


che coalition between Mr. HAsTIN GS and 


Mr. WHELER Was not strengthened by ex- 
2 ec rienced 


int 


ved 
nO- 
ich, 
and 
ex- 


ced 
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. confidence and n at the _ 
of taking the bonds. Fat 


I have now gone through al the Charges 
that are yet brought forward, and as there is 
a probability of there being already enough 
in hand to last till the Dissolution of Par- 
liament, I shall not roeddle with chen re- 
mainder. 101 0 9454 


One har you must WET als 
namely, that all the Charges except that 
made by NUNDCOMAR 15 years ago, are of 
a political nature, and whether they are held 
criminal or innocent by the LoxDs, it is evi- 
dent that they originated from that defect 
in the Constitution of the Government in 
India which has pointed out no legal means 
of providing for extraordinary occasions. A 
question naturally arises----How comes it 
that Mr. BuRkE and his friends discover 80 
much criminality in these Proceedings? It 
is impossible to answer that question, un- 
less you impute motives which I would not 
impute to any man, by any other supposi- 
tion * * namely, that Mr. Bunk E 

| drawing 
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drawing his ideas of right and wrong from 
the observations he has made in this con- 
try, cannot admit any measure to be right 
which has not the sanction of the British 
Parliament. And yet this supposition will 
not totally answer the question, because we 
well know, that Mr. Bunk has both the 
capacity and means to acquire as good a 
knowlege of the customs and manners of 
India as any man could possibly ee withe 
out being on the spot. 


I am surprised much less at the ill reason- 
ing of the bulk of mankind on this question, 
than I am at the arguments adduced by 
some of the MANAGERS. 


They all know as well, or much better 
than I do, the impossibility of carrying on 
a war without money, They know also, 
that no State can raise the Supplies for a 
war, particularly of a complicated one, 
within the year. And they know also, that 
out of five ways adopted by the Government 
in India to raise Extraordinary Supplies, 
three of them are made matter of Impeach- 

| men + 
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ment. One of them was in one instance re- 
probated by the Directors, and another was 
80 managed as to give great dissatisfaction 
for a time, to those who were png 
concerned, 


I believe no human invention could have 
struck out a sixth method of raising money 
in India during the war. Government bor- 
rowed as long as any one would lend, and 
they opened their Treasury for unlimited 
remittances; the last of which was severely 
condemned, and the lenders hastily ordered 
to take the money they had advanced back 
by instalments. They taxed CRHEVYT Stxe, 
and Mr. HAsTINGs is impeached for it. The 
NABOB of OuDe was urged to resume the 
treasure left by his father, and withheld 
from him by his mother; and Mr. HasTiNGs 
is impeached for it. The Natives made pre- 
sents to Mr. HasTiNGs; he received them, 
and expended them in the Company's Ser- 
vice, and he 1s impeached for it. Now I 
would put this case very seriously to the 
feelings, and also the understanding of every 
man who will take the trouble to read what 
J have 
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I have written.---Every man must take this 
into very deep consideration before he can with 
safety take upon him to judge of the merit or 
demerit of Mr. HAsTIN s. Necessity is the 
only thing that can legalize or justify taxa- 
tion in any State: if it can justify taxation 
in one State, it can in another. But there 
is something peculiar in Mr. HAsTIxGS's 
case: his Accusers will neither let him raise 
money by taxation, nor voluntary donation. 
He ought not to have received money from 
the NAB0OB of Oupe, because he was poor. 
Yet the Company was known to be much 
poorer. But if poverty was a good reason 
why a person should not contribute to the 
aid of a sinking, or even of a rising State, it 
might be pleaded by many people, very ef- 
fectually and justly, against che payment of 
taxes in this country. | 


Mr. Pita inveighed for an hour against 
the disproportion between the sum ChET 


Sie should have paid, and the sum Mr. 
HASTINGS proposed finding him. It was in 
the ratio of ten to one; and yet Mr. PiTT 


does not — to bring in an Act which 
7 fines 
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finesa person for evading theduty upon a hat 
to the amount of three pence, in the large 
sum of 101. The fine in this case is 800 to 1; 
but even upon a good hat, where the duty 
is 28. the fine is in the proportion of 100 to 
1. But almost all our Penal Statutes lay on 
a penalty in a ratio much higher than Mr. 
HASTINGS ever proposed fining CHEYT 
SING. 


Before I take leave of this subject, 1 
must take notice of something which for- 
merly fell from Lord MuloRAVE : — he said 
that ignorance was a Shabby excuse, and that 
it was of little avail in Mr. HasTinGs to 
say that he misunderstood the Act of Par- 
liament, and that he conceived the inten- 
tion of the Act to be the restriction of Ser- 
vants and not of the Company, with respect 
to the receiving of Presents. Possibly Mr. 
HasTINGs may be wrong in his construction 
of the Clause, though I much doubt it; 
but this I can safely affirm, that Lord Mul- 
GRAVE'S assertion is much less defensible 
than Mr. HasTINGS's construction of the 
Act in question. | 
Having 
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_ Having the Statute now before me, I will 
quote the Clause at length, to enable you 
and every one who reads this Letter, to judge 
how severely the words are taken against 
Mr. HasTiNGs, in order to make him cri- 
minal, 


* And be it further enacted by the au- 


thority aforesaid, That from and after the 
first day of August, one thousand se- 
ven hundred and seventy-four, no person 
holding or exercising any civil or military 
office under the Crown, or the said United 
Company, in the East Indies, shall accept, 
receive, or take, directly or indirectly, by 

himself, or any other person or persons on 
his behalf, or for his use or benefit, of and 
from any of the Indian Princes or Powers, 
or their Ministers or Agents (or any of the 
Natives of Asia), any present, gift, donation, 
gratuity, or reward, pecuniary or otherwise, 
upon any account, or on any pretence what- 
Soever ; or any promise or engagement for 
any prebent, gift, donation, gratuity, or re- 
ward: And if any person, holding or exer- 


eising any such civil or military office, shall 
be 


MR. HASTINGS'S IMPEACHMENT. £ 41 


be guilty of any such offence, and shall 
be thereof legally convicted in such Su- 
preme Court at Calcutta, or in the Mayor's 
Court in any other of the said United Com- 
pany's settlements where such offence, shall 


have been committed; every such person, 


so convicted, shall forfeit double the value 
of such present, gift, donation, gratuity, or 
reward, so taken and received; one moiety 
of which forfeiture shall be to the said 
United Company, and the other moiety to 
him or them who shall inform or prosecute 
for the same; and also shall and may be 
sent to England, by the order of the Go- 
vernor and Council of the presidency or 
settlement where the offender shall be con- 
victed, unless such person so convicted shall 
give sufficient security to remove him or 
themselves within twelve months ater Such 
conviction. | 


And it is hereby further enacted by the 
authority atoresaid, That every such present, 
gift, gratuity, donation, or reward, accept- 
ed, taken, or received, and all such deal- 
ing or transaction, by way of traffick or 
«772 F COmM-=- 
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commerce, of any kind whatsoever, carri- 
ed on contrary to the true intent and mean- 
ing of this Act, shall be deemed and con- 
strued to have been received, taken, had, 
and done, to and for the sole use of the 
said United Company; and that the said 


United Company, upon waving all penal- 
ties and forfeitures, shall and may sue and 


prosecute for the recovery of the same, or 


the full value of such present or gift, or the 
profits of such trade respectively, together 
with interest, at the rate of five pounds 
per centum per annum, from the time of 
such present, gift, gratuity, donation, or 
reward, being received, or of such dealing or 
transaction, by way of traffick or commerce, 
as aforesaid, by action, for money had and 
received to the use of the said Company.“ 


To bring the clminating part of the 
Clause into a narrower compass, so that 
the different members of the sentence ma) 
be more readily connected together, I will 
abridge and analyze it. It will stand thus, 
when a little reduced: -After the ist of 
rs 1774, no Servant of the King or 
Com- 
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Company, being in the East Indies, shall 
receive, directly or indirectly, by himself (or 


any other person or persons on his behalf, 


or for his use and benefit), from any Na- 
tive of Asia, any Gift, upon any account, 
or upon any pretence whatsoever. Those 
Lawyers who contend that this Clause de- 

prives a Governor of the power of taking 
Presents for the use of the Company, must 
in their construction, disjoin by the mono- 
syllable or, all the words which I have put 
into a parenthesis, and then it will stand 
thus, No Servant, &c. shall receive by him 
lf, directly or indirectly, from any Asia- 
tie, any gift, upon any account, or on any 
pretence whatever. Taking the sentence 
in this way, it may be contended, that the 
words on any account, or any pretence, may 
exclude the Company also; that is, that no 
servant of the King or Company shall re- 
ceive Gifts from an Asiatic, on any account, 
not even on account of the King or Com- 
pany. Dividing the sentence in this way, 
a doubt may be raised, but the true mean- 
ing and intention of the Clause is disco- 


verable by the words in the parenthesis: 
Which 


44 ELUCIDATION OF THE SUBJECT or 


which infer, that no Servant of the King 
or Company shall receive a Gift from a 


Native through the medium of another 


person, for his own use and benefit ; but 
this Clause does not say that a Servant, 
&c. shall not receive through the medium 
of another person, a Gift for the use 
of the Company. It only restrams this 
Middle-man or Agent, from receiving 
Gifts for the benefit of his principal, and 
not from receiving Gifts for the use of 
the Company. Mr. HasTinGs here might 
oppose quibble to quibble, and say, that 
F never saw nor received one rupee of the 
money. My Agents received it, it is true, 
but they were restrained from receiving it 
for my use, but not restrained from re- 
ceiving it for the use of the Company. 
Or, in other words, I am forbid the receipt 
of Presents by myself, and by my Agents 
also for my use, but I am not forbid 
receiving Presents through an Agent for 
the Company's use. I think no man can 
read the above Clause, and seriously be- 
lieve that it was the intention of the Le- 
gislature to take away the Company's right 


to 
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to Peeshcush, Nezer, and other customary 
donations, by such vague and loose words 


as are found in this questionable Clause. 


Had such been the intention of Parlia- 
ment, the Company would have opposed 
it, either by some of the Directors who 


were Members of Parliament, or by Counsel. 


They were in this instance silently and 
unobservedly deprived of a very valuable 


part of their Charter. But it never was 


understood either by the Supreme Council 
at Calcutta, by the Court of Directors at 


home, or the King's Ministers, that this 


Act had taken away the Company's right 
to Presents. 


If Mr. HAsTinGs was in an error, he was 


so in common with all others, and the mis- 


take might have continued to this moment, 
had not the diligent search of his enemies 
brought this up against him. But sup- 
posing that Mr. HAs T Ns has misunder- 
stood the Act, to which I by no means 
assent, there is still another Clause in a 
later Act, which cures the disorder, for in 

the 
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the 24th of his present MajtstY, there 
is one Clause which expressly forbids the 
receipt of Gifts, &c. &c. for the use of the 
Individual and the Company also. And 
another, which repeals so much of the Act 
above-mentioned (to wit, the 13th of GEoRGE 
III.) as subjects any person receiving Pre- 
sents to any penalty or forfeiture for so 
doing, provided no prosecution be com- 
menced before the ist of January, 1785. 
Surely if one Statute be strained to its 
utmost, or even beyond its natural and 


obvious meaning, against him, another ought 


to be construed in his favour, or at any rate, 
it Should not be totally rejected. It does strike 
me as a very hard case, if a repealed Clause 
be revived against a man, and a living Clause 
not suffered to operate in his favour. 


Having now laid before you the Clause 
from which the criminality is extracted, and 
Shewing its obscurity was such as to lead 
many into error, I shall examine the validity 


of Lord Mutcrave' s opinion. 
First, 


—_ Ho we 


, 


Way. 
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First, I would ask him, whether any man, 
not a Lawyer, would construe the Act dif- 
ferently from what Mr. HasTinGs did? And 
whether he is himself at this moment clear 
in his opinion, that Mr. HasTinGs has mis 
taken the sense of the Act? But for argu- 
ment's sake, I will for the present suppose 
he has mistaken the interpretation of the 
Clause; but then I must tell his Lord- 


ship, that all Writers upon Penal Laws 


agree in this, that every Penal Statute ought 
to be expressed in the most clear and intel- 
ligible language, and that to punish for the 
breach of such as convey an obvious mean- 
ing very different from the real and latent 
meaning, would be to lay snares for inno- 
cence, and to punish the subjects for the 
offences of the Legislators. The use of pu- 
nishment is to prevent the oommission of fu- 
ture offences; but if you punish 50 men 
for misunderstanding an obscure Clause in a 
Penal Statute, your examples will be of no 
use, for they never can assist the under- 
standings of men in interpreting the next 
obscure Statute that may fall in their 


Lord 
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Lord MuLcRAVE must have drawn his 

argument from having heard it said, that 

ignorance is no excuse in criminal cases with 


a Court of Law. It is very true, ignorance 


is inadmissible, but why is it 80? The rea- 
son is, that if ignorance were received as 
an excuse, it would be often pleaded, and in 
a great measure defeat the purpose of the 


law. It is undoubtedly a great evil to punish 


any man for a positive crime, unless he knew 
before the commission of it that it was made 


criminal by some Act of Parliament; but it 
would be a still greater evil to let the offence 
go unpunished, because it would be an en- 
couragement to others, who would plead ig- 
norance also, and defeat the operation of law 


in every instance. The law goes upon ge- 
neral principles, and makes choice of the 


Tesser evil. But that does not apply to Im- 


peachments, which go upon partial princi- 


ples, and not general ones. The nature and 


use of Impeachment is to punish such of- 


W - 


fences as the Common or Statute Law will 


not reach. It is to preserve the Constitu- 
"tion safe from those whose high Offices and 


3 might enable them to injure it, 
with- 


MR. HASTINGS'S IMPEACHMENT, 49 


without being amenable to Common Law pro- 


ceedings. A Statesman may do his country a 
thousand mischiefs, without being exposed 
to danger from any Statute whatever. The 


Housk of Commons, therefore, which may 


be considered as the People themselves, and 
consequently guardians of their own rights 
and welfare, have a right to resent and pro- 
secute any offence committed against- the 
State or Nation at large. In order to estab- 
lih State Criminality, it is necessary to shew 


that the people are injured, or likely to be inju- 


red. All public prosecutions are founded upon 
this principle. I believe were we to go through 
the History of Impeachments, we should find 
that they wereundertaken to punish crimes 
which might some way of other hurt the 


public. 


Now let us examine how the misunder- 
standing of this Act of Parliament can possi- 
bly affect the People of England in such a 
manner as to induce them to demand vin- 
dictive justice for it at the Bar of the Housx 
of PEER. An Act of Parliament is made 


professedly with an intention to restrain the 
Company's Servants from taking Presents 
G 
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from the Indians; but by the loose manner 
in which it was penned, it becomes a matter 
of doubt, whether the prohibition does not 
extend to the Company as well as to their 
Servants. In the mean time, before this 
doubt was suggested, the Company's chief 
Servant, in time of actual necessity, receives 
2 or 300, 000 l. in presents from the Natives, 
for the use of his Masters. 


This is the true state of the case, and I 
must say, and I believe every impartial man 
will agree with me, that if the preservation 
of the Company's territories in India be of 
advantage to the Public, the People of 
England are not injured by Mr. HasTinGs's 
receiving Presents for the use of the Com- 
pany and the defence of their territories. 


How then must it strike every man of 


reflection, when he sees the People of Eng- 
land rise up against Mr. HASTINGS, and tell 
the Loxps, that we demand justioe against 
the man for mistaking a Statute, at the same 
time we acknowledge that his intention was 
to serve us, and that he did most essen- 
tially serve us thereby. One might here ask 

7 „ the 
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the people----Is this man the enemy of his 
country? No: He is the friend of his 
country. His very mistakes were our salva- 
tion. But I hitherto have understood, that 
those who demand justice against an offender, 
always do it under an idea that they are 
injured, or likely to be injured by some act 
or other; but in this instance, you are nei- 
ther injured nor likely to be injured. Why 
then do you demand the infliction of punish- 
ment? The only answer that could be 
, given by the people is, that owing to the 
WW obscurity of the clause, he misunderstood the 
" I prohibition of our Legislature, and therefore 
ve demand that the Criminal may be punished 


i for a erime he never intended to commit. 
8 . 
8 This is a plain statement, as far as regards 


„receiving Presents for the use of the Com- 
pany; and I am firmly persuaded, that no 
„ I didinterested man in this kingdom would 
Lash to see a Governor General called to 
t account for such an offence: It is true, if 
© I any informer had sued Mr. HAsTrIxes within 
the limited time, for the penalty of double 
the value, as stated in the Clause, and if the 
k if | Court 


52 ELUCIDATION OF THE SUBJECT OF 


Court had been of opinion that the words 
of the Act excluded the receiving Presents 
for the use of the Company, the. Plaintiff 
must have recovered. But the reason is, 
that the Judges have no discretionary power 
to refuse Judgment upon a Penal Statute, 
when demanded, however much they may 
feel for the prosecuted party. But the case 
is widely different with the Member of Par- 
liament, who is called upon to vote for or 
against an Impeachment for the breach of a 
Penal Statute. The Member has a Court of 
Conscience in his own bosom, and can put 
to himself this question who is most in 
fault, the person who pens an obscure sen- 
tence, or the person who misunderstands it? 
I would ask Lord Muro RAVE if there 
ean be two answers given to that question. 
And I would beg of him to consider the 
distinction between the Judge who is 
bound to enforce a Penal Statute according 
to the Letter without adverting to the 
Spirit, and the Prosecutor who has the 
liberty of conscience to enjoin or restrain the 
prosecution. Had Mr. HasTinGs said, I 
did not know of, or I forgot the Act of 


Parliament, 
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Parliament, it would have been, as his 


Lordship observed, a sbabby excuse ; but 


when we consider that the true explication 
of an obscure Clause can only be obtained 
from the opinion of the Judges, or a new 
Declaratory Law, we must allow, that to a 
person in India, the means of understanding 
and knowledge were not within his reach; 
and that ignorance of a fault was an una- 
yoidable, and consequently a pardonable 
one. I have bestowed more pains in exa- 
mining this question than you perhaps may 
think necessary; but it is owing to a wish 
I entertain of preventing an unfair impres- 


sion being made by the opinion of Lord 


MuLGRAVE, who in most cases is certainly a 
very respectable authority. But in this I 
differ with him toto cœlo. You are, however, 
to observe, that what I have said, has no- 
thing to do with the Impeachment in this 
article, when it is put on the other ground, 
namely, that Mr. HasTinGs actually re- 
ceived the Presents for his own use, and gave 
them up through fear of detection. If the 
MANAGERS can establish that clearly and 

8 | 
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demonstratively, I suppose there will not be 
two opinions as to the guilt. 


Much has been said on the length of the 


present trial. It certainly is unprecedented 
in the Annals of England. It is, perhaps, 
the first instance of the kind that ever hap- 
pened in the known world. Sir WALTER 
RALEIGH's was a hard case; but he was 
not longer under trial than others had been 
before him. But in all diseases, the first 
thing to be considered is the nature of the 
malady---whether it admits of a remedy, 
and whether the remedy is not worse than 
the disease? Mr. HasTinGs's friends say, 


that the Articles are numerous ; that the 


Items or Allegations are nearly 2000 ; that 
the expence is enormous, beyond the power 
of any fortune to support; that two sessions 
are already passed away in hearing the evi- 
dence in proof of two Articles only, and 
part of another; that, by analogy, it will 
take sixteen years to go through the Prose- 
cution ; and that two or three years more 
may be reasonably allowed for the Defence 


and 
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and Replication. Hence they say, it is evi- 


dent, that should Mr. HasTixGs's life be 


protracted to seventy, he cannot see the 
end of the Trial. They enumerate many 
more hardships than what I have mentioned ; 
but as you must have seen them stated in the 
Newspapers, I shall pass them by. But 
after all, I must confess that it is very diffi- 
cult, in the present stage of the business, 
to point ont a remedy. It is an evil or 
injury beyond the reach of the law to re- 
dress. Our ancestors, in framing the Con- 
stitution, have taken every possible pre- 
caution to guard against the overbearing” 
power of any single branch of the Legis- 
lature; but should they all unite, or one 
part passively observe the oppression of an 
individual by another, there is no remedy; 
nor 18 It in human wisdom to provide one. 


The Commons have, by the Constitution, 
an undoubted right to impeach whomever, 
and for whatever they please. It is fit they 
hould have it; for, as I have said before, 
every State must have a discretionary power 
to punish undefined offences, to provide 

against 
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against future evils, and to remedy those 
which have happened. It must have a 
power of punishing by a kind of ez post facto 
law; but then it certainly ought to be ex- 
erted against those actions only which are 
in their own nature criminal, or in some 
way or other prejudicial to the State. And 
whilst the discretionary power is confined 
to this, there can be no harm in it, for there 
1s a kind of obligation on every public man, 
to act for the benefit of the State that em- 
ploys him. A failure of duty is justly 
punishable. But it is also incumbent on 
those to whom the people have delegated 
the power of punishing, to use it with 
moderation, and not exceed the bounds of 
natural justice. The thing complained of 
in this instance is, that the Commons, by 
voting such a number of Articles, and load- 
ing them with so many Allegations have 
inflicted a punishment more severe than 
would possibly have been sentenced by the 
Lonvps, had the Defendant pleaded Guilty 
at once. Certainly, as the event turns out, 
it would have been more prudent in Mr. 


HasTinGs to have pleaded guilty, when 
first 
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first called upon to answer ; but who then 
could foresee the procrastination which has 
since happened. As matters now stand,; 
Mr. HastTinNGs has nothing to hope but 
from the mercy of the Loks, and the Mi- 
xiSTRY. It is in the power of the latter 
to shorten or lengthen the Session of Par- 
liament, (I mean with the consent of the 
KinG;) and it is in the power of the former 
to appoint the days of sitting, and to make 
them more numerous than heretofore. 


This appears to me as the only way of 
relieving Mr. HasTtinGs ; and if the Lorps 


will not take this part, there is no remedy 


upon earth. It is true, the Parliament 
must of course, in a certain space of time, be 
dissolved; but as many of the same Mem- 
bers may probably be returned again, the 
Impeachment may of course be renewed, 
and continue on for another Session. It 
will never be in the power of any other 
branch of the Legislature to say to the Cou- 
Mons, We will restrict you as to the number 
of Articles you are to exhibit against the 
Prisoner, or to fix the ne plus ultra as to 

8 H matter 
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matter or time. The Commons are in pos- 
session of a valuable and necessary privilege, 
and they ought not to part with it, nor 


suffer it to be entrenched on in the slightest 


degree. They have the same power over a 
State Officer, as a rich man has over a poor 
neighbour. The latter may bring action 
after action against the poor man, till he has 
ruined him by expences; and though the 
poor man may have every verdict in his 
favour, yet the Courts of Justice can never 
prevent the rich man from renewing the 
old suit, or striking out some other equally 
ruinous and oppressive. These are evils to 
which all classes of people are liable; and it 
is impossible to contrive laws to prevent 
them totally. I have heard many disin- 
terested people exclaim, not against this 
privilege of the House of Commons, but 
against the exercise of it to too great an 
extent against an individual. I have heard 
it repeatedly affirmed, and Major Scorer has 
more than once said it in the Housk of 
CoMMoONs, as well as in his Publications, 
that many of the articles passed with little 


examination. In short that they were voted 
| in 
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in the lump. Supposing this to be true, 
and Lhave never yet heard it contradicted, 
it amounted to little less than an Impeach- 
ment for life; and I have heard it called 
the giving of him up as a victim to the 
MANAGERS. 


The former part of the last sentence I 
firmly believe, and the latter I have heard 
strongly maintained in private companies, 
by those who were not the adherents of 
Mr. HasTiNGs. This is a length to which 
do not go, for I consider the greater part 
of the House as deceived in their expec- 
tations. They had not made - themselves 
sufficiently acquainted with the subject, to 
know what an immense mass of evidence, 
written and oral, must be brought to sustain 
such a number of allegations. Neither did 
they foresee, that their ManaGeRs would 
take four or five days to open half an Article, 
and as many more to sum up the evidence 
upon it. I even doubt much if Mr. BuRKE 
himself foresaw the extent of the Trial ; yet 
if any one had the means of foreknowledge, 
he certainly was the man. He knew, that 

with 
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with the closest application; it cost him 


some years to understand India business, 


and it was but reasonable to suppose, that 
it would cost him as many, if not more, to 
make the Loks understand it. I say more 
years, because the Lorps would apply only 
a few hours in a day, and but a few days in 
the year, when compared with the time 
spent in the acquisition of knowledge by Mr. 
BuRKE. Add to which, much delay might 
naturally be expected from the Counsel ob- 
jecting to evidence. Hence one may rea- 
sonably conclude, that Mr. Burks knew 


at the time, that he had carved out work for 


many years. 


E have heard the procrastination on the 
part of a Chief Manager imputed to in- 
terested motives, but I am unwilling to 
suspect him of that, without stronger 
grounds. But certain it is, that much time 
has been very unnecessarily consumed in 
long Speeches and vehement Declamation. 
This kind of Oratory serves very well to 
amuse the Audience in the Gallery, who 
——_— attend as a matter of amuse- 

ment ; 
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ment”; but to the Lonbs, Who 3 as 5 
matter of duty, it must be irksome and 
disgusting in the extreme, At the same 
time it is impossible to stop or prevent 
these repetitions, if the Max AGERS are 
determined to persevere in the use of 
them. They claim the privilege of being 


heard, mall it cannot * denied 


The more 1 N te situation of 
the Judges, the Accusers, and the Defen- 
dant, the more difficulties present. themselves 
to my mind. The Commons have voted; 
and pledged themselves to substantiate a 
mass of allegations that must employ them 
for many Sessions; and they cannot with 
honour withdraw them. They cannot hast- 
en their MAN AOERHSA without giving them 
offence, and perhaps provoke them to re- 
signation. And the MAxAGERS, if we 
may judge from the length of their Speeches, 
&. shew very little desire to bring the 
trial to conclusion. 


There is at this time an information filed 
against a Public Paper, for calling this 
prosecution 
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prosecution a shameful business. It is un- 
doubtedly a very improper term to be 
applied to any Act of either Branch of our 
Legislature, but it must be admitted by 
every impartial man in the kingdom, that 
the delay is and must be extremely oppres- 
sive; and it were much to be wished, that 


both Houses of Parliament would unite in 


bringing the business to a speedy con- 
clusion. The Lonps might contribute their 


share by sitting often, and with as little 


interruption as possible; and the Commons 


might contribute their share, by advising 
their MAN AGERS to make use of as little 
delay as possible. Without the concurrence 
of both Houses in this joint endeavour, the 
prospect for the Defendant is dreary indeed; 
and it would be an act of mercy to end the 


Trial by a Bill of Attainder at once. 


The friends of Mr. HasTixGs complain' 


loudly against the Prosecutors for withhold- 
ing, or rather for not bringing forward the 
evidence of certain Gentlemen, which would 
have made in favour of the Defendant. I 
hardly know what to say upon this point, 


nor 
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nor do I well understand the practice of 


: other Courts in like cases. I have indeed 
" I heard it said, that Lawyers hold it disho- 
J nourable in a Counsel for the Prosecution 
to withhold evidence, which in the course 
of his enquiries he has found favourable to 


t Wl the person accused. Whether this be Law, 


nor only a point of honour, I do not know; 
but in reading over the Speeches of the 
T Cr MAxAERS, I took notice that they 
le WW bound themselves to the observance of more 
'5 I candour than is usually observed by Advo- 
cates in ordinary Prosecutions. They said 
they would take no advantage in aggrava- 


him, which they could not, and would not 
establish against him by competent evidence. 
They considered themselves as the Repre- 
Sentatives of the ComMons of GREAT BRI 
TAIN, as the Advocates for Truth, and not 
as Advocates bound to maintain a Criminal 
Prosecution against it. After such a decla- 
ration from Mr. BuRKE, one would not 
have expected the story of DERBY SING; a 
story 80 artfully introduced, as to do the 
Defendant more harm than all the twenty 


ting the Charge, nor state any thing against 


Articles - 


Mr. HasTinNGs, and were I to write with 
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Articles put together, in the opinion of 


mankind: and at the same time to preclude 


him from the benefit of calling evidence to 
refute it. Whether this really was an inge- 
nious contrivance of a CHEF MANAGER, or 
whether he introduced it without foreseeing 
the effect, I know not ; but there never 
were two things more at variance with each 
other thin this Narrative, and the declara- 
tions I have just quoted. from their Speeches, 


I do not find fault with Mr. Buxke's bring 


ing this History before the Bar; but it is 
the manner in which he did it that I 


eondemn. He bespoke, and certainly gained 


credit by his professions, and promise of 
candour; and then introduted criminal 


matter, which be knew must make a very 


deep impression; taking care at the same 
time to deprive the accused of the means 
of effacing it. But this is not all, for in 
the very Narrative of which I am speak- 
ing, the evidence of Mr. AnDersoN was 


suppressed; which would, if stated, have 
totally destroyed all the effect wished to 


be produced. Were 1 the Advocate of 
the 


a deciden i in.c..cion of ex 
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- The . 1 which 5 in my inen is 
| most likely to affect Mr. HasTinGs, hy 
the MANAGERS neglecting to call certain 
Gentlemen as Evidence, is Death. Some 
are already dead, and many more will be 
so by the common chance of mortality, 
long before Mr. HasT:xGs: will have an 
5 opportunity of calling them. This also 
is a misfortune for which I see no reme- 
dy, but in the honour and. justice of .the 
Housg of CoMMONs. . 
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of by Mr. HasrNes's friends: it is the 
superiority Which the Manacers claim 
over the Defendant's- Counsel. They say 
they are clothed in the robes of Magis- 
tracy.— If this be the Law of the Land, 
if they really were so cloathed, a Trial would 
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become the Advocate for the Rights of 


Sion. I look upon the broaching of this 
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body knows, that all popular assemblies are 


be a mere farce or - mockery. It is the 
part of a Magistrate to command, and 

not solicit. They might in their Magis- 
terial capacity, give the Law, and not 
receive it. The Gentleman who threw out 
this doctrine, would be very unwilling to 
allow it, should the day ever come when 
he might see himself or his friend at the 
Bar in Westminster-Hall. He would again 


the People, against tyranny and oppres- 


Doctrine in Westminster-Hall as done at 
random, or by way of experiment, some- 
thing like the Prixce's Right to the Re- 
gency, set up by Mr. Fox and Lord 


I chall now conclude with making a few 
general observations upon the probable in- 
jury which individuals, who incur the dis- 
pleasure of a Housg of Commons, may 
hereafter receive from this precedent. Every 


very | ca to divide into parties; that op- 


MR. HASTINGS'S IMPEACHMENT. * 67 


position excites animosity, and that men 


become more and more heated by their own 
declamations, as well as by those of others, 


This prosecution has pointed out the way, 


and furnished a precedent for oppressing 


an object of resentment without a sentence 


or judgment. A Housꝝ of Commons alone 


| can do more towards punishing an indivi- 
dual, whether innocent or guilty, in many 
cases, than could be done by the severest 


sentence. It requires nothing more than 


the voting of an immense mass of allegations, 
to fix the accused to the Bar for the re- 
mainder of his life. This certainly is the 
first instance of the kind; but it may be- 
come general. Every accuser wishes to 
take all the advantages he can, if we may 
judge from practice and not professions. 
And as future accusers must see the advan- 
tages obtained by management and delay in 
this trial, they most undoubtedly will avail 
themselves of the same, or similar means of 
procrastination. Should this evil become 


general, it must and will, like all others, 


when arrived to a certain height, redress 
5 itself; 


we 
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